U.S. Department of Labor Office of Administrative Law Judges
525 Vine Street, Suite 900
Cincinnati, OH 45202

Telephone: (513) 684-3252
Facsimile: (513) 684-6108

Date | ssued: Decenber 29, 2000
Case No: 1998-BLA-791
In the Matter of
PAUL J. HUBBELL ( DECEASED),
Cl ai mant
V.
PEABODY COAL COMPANY,
Enmpl oyer,
OLD REPUBLI C | NSURANCE CO. ,
Carrier,
and

DI RECTOR, OFFI CE OF WORKERS
COVPENSATI ON PROGRAMS,

Party-in-Interest.

APPEARANCES:

Dar |l ene Robi nson, Esquire
For the cl ai mant

Dana G. Meier, Esquire
For the enpl oyer/carrier

BEFORE: DONALD W MOSSER
Adm ni strative Law Judge

DECI SI ON AND ORDER — DENYI NG BENEFI TS

This proceeding arises froma claimfor benefits under
Title IV of the Federal Coal M ne Health and Safety Act of
1969, as anended, 30 U.S.C. 8 901 et seq. (the Act). Benefits
are awarded to coal miners who are totally disabled due to
pneunoconi 0sSi S.
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Surviving dependents of coal m ners whose deaths were caused
by pneunoconi osis may al so recover benefits. Pneunoconi osis,
commonly known as black lung, is a chronic dust disease of the
lungs arising fromcoal mne enploynent. 20 C.F.R § 718. 201
(1996).

By | etter dated Novenber 5, 1999, the claimant’s attorney
wai ved the schedul ed hearing and agreed to submt to a deci-
sion on the record. The enployer informally agreed to a
deci sion on the record. Accordingly, by order dated May 4,
2000, Director’s Exhibits 1 through 28, Claimnt’s Exhibits 1
t hrough 4, and Enpl oyer’s Exhibits 1 through 35 were admtted
into evidence. The evidentiary record was cl osed, and the
parties were permtted to file briefs.!?

The findings of fact and conclusions of law that foll ow
are based upon ny analysis of the entire record, argunents of
the parties, and the applicable regul ations, statutes, and
case law. Although perhaps not specifically mentioned in this
deci si on, each exhibit and argunment of the parties has been
carefully reviewed and thoughtfully considered. VWhile the
contents of certain medical evidence may appear inconsistent
with the conclusions reached herein, the appraisal of such
evi dence has been conducted in conformance with the quality
st andards of the regul ations.

The Act’s inplenenting regulations are located in Title
20 of the Code of Federal Regul ations, and section nunbers
cited in this decision exclusively pertain to that title.
References to ALJX, DX, CX, and EX refer to the exhibits of
the Adm nistrative Law Judge, Director, claimant, and em
pl oyer, respectively.

| SSUES

The follow ng issues remain for resol ution:

1. whet her the evidence establishes a material change
in conditions within the nmeani ng of Section
725.309(d);

2. whet her M. Hubbell has pneunoconi osis as defined by

the Act and regul ati ons;

!By order dated May 4, 2000, Claimant’s Exhibits (CX) 1
t hrough 4 and Enpl oyer’s Exhibits (EX) 36 through 54 were
offered into evidence. As no objections have been received,
t hese exhibits are hereby adm tted.
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3. whet her hi s pneunopconi osis arose out of coal m ne
enpl oynment ;

4. whet her he is totally disabl ed; and,
5. whet her his disability is due to pneunpconi osis.
(DX 28).
FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Backar ound

The cl ai mant, Paul Hubbell, was born on Septenber 18,
1919. M. Hubbell married Iris Turk on April 2, 1942. The
m ner died on Decenber 8, 1999. The claimnt had no children
who were under eighteen or dependent upon himat the tine his
claimwas filed. (DX 3, CX 8).

M. Hubbell filed his first application for black |ung
benefits on March 19, 1982. The O fice of Wrkers’
Conpensation Prograns (“OWCP”) denied the claimon Septenber
22, 1982. The mner did not request a hearing after this
deni al and did not submt any additional evidence. Therefore,
his claimwas closed. (DX 26).

The mner filed a second claimon Decenber 3, 1984. This
clai mwas deni ed by OACP on March 12, 1985. Once again, the
m ner did not request a formal hearing and the claimwas
closed. (DX 27).

M . Hubbell filed his third claimon Decenber 4, 1996.
This claimwas denied by OACP on April 23, 1997. (DX 18). On
June 23, 1997, M. Hubbell requested a formal hearing. (DX
19). An informal conference was held on Septneber 25, 1997
and the district director made a recomrendati on on January 12,
1998 that the mner’s claimremain denied. (DX 22). The
m ner rejected the district director’s recommendati ons and
requested a formal hearing on February 11, 1998. (DX 24).
Pursuant to claimant’s request for a formal hearing, the case
was transferred to the Office of Adm nistrative Law Judges for
a formal hearing on April 24, 1998. (DX 28).

Coal M ne Enpl oynent

On his application for benefits, M. Hubbell alleged 18
years of enploynent in the coal mning industry. The parties
agree that the clainmnt worked at | east 18 years in the
nation's coal mnes. (DX 3, 22). Clainmant |ast worked as a
wel der, machini st hel per, and repair man. These jobs invol ved
standing for 7 hours a day, clinmbing 250 feet into the air for
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1 hour per day, and carrying 50 to 100 pounds for 100 feet 4
or 5 times per day. (DX 26).

Responsi bl e Operator

Peabody Coal Conpany conceded it is the |ast enployer in
the coal mning industry for whom M. Hubbell worked for a
cunul ative total of at |east one year and for one day after
Decenmber 31, 1969. That conpany therefore is the properly
desi gnat ed responsi bl e operator in this case. 20 C.F.R 88
725.492 and 725.493. (DX 22).

Duplicate Cd aim

In cases where a claimant files nore than one claimand a
prior claimhas been finally denied, |later clainm nust be
deni ed on the grounds of the prior denial unless the evidence
denonstrates “a material change in condition.” 20 C.F.R 8§
725.309 (d). The United States circuit courts of appeals have
devel oped di vergent standards to determ ne whether “a materi al
change in conditions” has occurred. Because Paul Hubbell | ast
worked as a coal mner in the state of Indiana, the |aw as
interpreted by the United States Court of Appeals for the
Seventh Circuit applies to this claim Shupe v. Director,
ONCP, 12 BLR 1-200, 1-202 (1989).

The Seventh Circuit has interpreted "material change in
conditions" to nean “either that the mner did not have bl ack
lung di sease at the tine of the first application but has
since contracted it and becone totally disabled by it, or that
his di sease has progressed to the point of becomng totally
di sabling although it was not at the tinme of the first
application.” Sahara Coal Co. v. Director, OACP [ McNew], 946
F.2d 554, 556 (7th Cir. 1991). Under this approach, "[i]t is
not enough that the new application is supported by new
evi dence of disease or disability, because such evidence m ght

merely show that the original denial was wong". Id. Rather,
cl ai mnt must establish that his condition has worsened since
the denial of his previous claim |Id.

Claimant's prior claimfor benefits was denied on March
12, 1985. Therefore, applying the McNew standard, | nust
review the evidence submtted subsequent to March 12, 1985 to
det erm ne whet her cl ai mant has proven a material change in his
condi ti on.

| . Medi cal Evi dence

A.  X-rays

DATE OF X- RAY PHYSI CI AN

( REREADI NG) EXH BIT NO QUALI FI CATI ONS READI NG

10/ 30/ 86 DX 21 D. D. Peterson Slight aortic

sclerosis and



nonspecific
fibrosis
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DATE OF X- RAY PHYSI CI AN
(REREADI NG) EXH BI T NO QUALI FI CATI ONS READI NG

10/ 22/ 88 DX 21 J. W Ceurkink Nor mal chest
for age wi thout
change since
10/ 30/ 86

9/ 6/ 96 DX 21 B. A \Wendel l Mass- | i ke
density in left
l'ingul a; Iungs
denonstrat e
sone basil ar
fibrosis and
mld
hyperinfl ati on
consistent with
chronic
obstructive
pul monary
di sease

9/ 23/ 96 DX 21 B. A \Weéndell Mass has not
changed si nce
9/ 6/ 96 study;
suggests a
neopl asti c mass

9/ 25/ 96 DX 21 B. A \Wendell Appr oxi mat e
10-20% | ef t
api cal
pneunot hor ax

9/ 27/ 96 DX 21 B. A \Weéndell Patient’s
pneunot hor ax
appears to be
resor bi ng

3/ 26/ 97 DX 21 B. A \Wendell St at us post
| eft upper
| obectony with
appar ent
scarring in
the left chest

1/ 7/ 97 DX 11 A. Ahmed/ Board certified 1/1; plp
(2/14/97) radi ol ogi st and B-reader?

2hen eval uating interpretations of mners' chest x-rays,
an adm nistrative |aw judge may assign greater evidentiary
wei ght to readi ngs of physicians with superior qualifications.
20 C.F.R 8 718.202(a)(1); Roberts v. Bethlehem M nes Corp., 8
BLR 1-211, 1-213 (1985). The Benefits Review Board and the
Sixth Crcuit Court of Appeals have approved attributing nore
wei ght to interpretations of "B" readers because of their
expertise in x-ray classification. See Warnus v. Pittsburgh &
M dway Coal M ning Co. 839 F.2d 257, 261, n.4 (6th Cir. 1988);
Meadows v. Westnoreland Coal Co., 6 BLR 1-773, 1-776 (1984).



DATE CF X- RAY

( REREADI NG EXH BLT_NO
1/ 71 97 DX 12
(3171 97)

1/ 7/ 97 DX 13
(3/ 20/ 97)

1/ 7/ 97 DX 19
(6/9/97)

1/ 7/ 97 DX 19
(6/11/97)

1/ 7/ 97 EX 6
(10/ 17/ 97)

1/ 7/ 97 EX 6
(11/3/ 97)

1/ 7/ 97 DX 22
(12/ 4/ 97)

10/ 14/ 97 EX 3
(3/31/98)

10/ 14/ 97 EX 4
(4/ 16/ 98)

10/ 14/ 97 EX 5
(10/ 14/ 97)

DATE OF X- RAY

( REREADI NG EXH BLT NO
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PHYSI G AN
QUAL| FI CATI ONS

E. Sargent/Board-certified
radi ol ogi st and B-reader

D. Gazi ano/ B-r eader

E. Cappiello/Board-certified

radi ol ogi st and B-reader

E. D. Aycoth/B-reader

W MG aw Board-certified

radi ol ogi st and B-reader

G B. Goodnman/ B-reader

E. Sargent/Board-certified

radi ol ogi st and B-reader

W MG aw Board-certified

radi ol ogi st and B-reader

G B. Goodman/ B-reader

J. W Sel by/ B-reader

PHYSI CI AN/
QUAL| FI CATI ONS

READI NG

No par enchynal
or pleural
abnornalities
consistent with
pneunoconi 0si s

0/1; t/q

2/2; plq

1/1; plp

No par enchymal
or pleural
abnornalities
consistent with
pneunoconi 0si s

1/0; s/t

No par enchynal
or pleural
abnormalities
consistent with
pneunoconi 0si s

No radi ographic
evi dence of
pneunoconi 0si s

1/0; s/s

No par enchymal
or pleural
abnornalities
consi st nent
with
pneunoconi 0si s

READI NG

A "B" reader is a physician who has denonstrated proficiency
in assessing and cl assifying x-ray evidence of pneunpconi osis
by successfully conpleting an exan nation conducted by or on
behal f of the Department of Health and Human Services. See 42

C.F.R § 37.51(b)(2).

Interpretations by a physician who is a

"B" reader and is certified by the American Board of Radi ol ogy
may be given greater evidentiary weight than an interpretation
by any other reader. See Whodward v. Director,
Sheckler v. Cinchfield Coal
Co., 7 BLR 1-128, 1-131 (1984).

314, 316 n.4 (6th Cir.

ONCP, 991 F. 2d



1/7/ 98

4/ 27/ 98

8/ 20/ 98

5/ 26/ 99
(5/ 27/ 99)

5/ 26/ 99
(9/ 8/ 99)

7/ 10/ 99

EX 11

EX 12

EX 11

cX 1

EX 40

B. A Wendel

B. A Wendel

B. A Wendel

D. Wi tehead/ Board-certified
radi ol ogi st and B-reader

W MG aw Board-certified
radi ol ogi st and B-reader

J.
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J.

Mat hi s

Ri ght |ung
shows slight
prom nence of
t he mar ki ngs
and scattered
calcified
granul omas, but
no acute
process or

ef fusi on; no
change since
March 1997

St at us post
left partial
pneunonect ony;
overlying acute
infiltrate at
the |l eft base
i's not

excl uded; an
enl arged |eft
hilar mass is
not excl uded

St at us post
partial left
pneunonect ony
with scarring
changes and
residual left
hilar nass; No
definite acute
process

2/2; s/t

When conpar ed
w th standard
ILO fil ns,
there is no
evi dence of
pneunoconi 0si s

Evi dence of
prior left

t hor acot ony; no
active
infiltrates or
consol i dat es
denonstrated; a
mass is
identified

adj acent to the
| eft pul monary
hi | um but
appear s
unchanged from
prior study
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DATE OF X- RAY PHYSI Cl AN/

(REREADI NG EXH BI T _NO QUALI FI CATI ONS READI NG

8/ 25/ 99 CX 6 M M Mss No evi dence of
acut e cardi o-
pul monary
di sease

B. Pulnmonary Function Studies

REPORTED

DATE EXH BI T HEI GHT? AGE EVC EEV; MWV TRACI NGS EFFORT

9/ 30/ 96 DX 9 67" 77 2.81 1.39 - Yes Not not ed

1/ 7/ 97 DX 6 68" 77 3.01 1.69 80 Yes Good

[Results found acceptable on review by Drs. Long, Tuteur, and Renn.
(DX 7; EX 9, 10).]

10/ 14/ 97 EX 5 68" 78 3.69 1.99 59 Yes Cooperative
(Pre-bronchodil ator results)
3.92 1.99 68
(Post - bronchodi | ator results)

[Results found acceptable on review by Dr. Renn. (ALJX 2; EX 1).]
[All data except for MW values are found to be valid by Dr. Tuteur.
(ALIX 2; EX 2).]

5/ 26/ 99 cX 1 67" 79 2.96 1.38 54.3 Yes Poor initial
effort
(Pre-bronchodil ator results)
3.34 1.47 59.5
(Post -bronchodi | ator results)

[Results found to be valid by Drs. Renn and Tuteur. (EX 38, 39).]

C. Arterial Blood Gas Studies

pCO, pO, RESTI NG/
DATE EXHIBIT (nm Hg.) (nm Hg. ) AFTER EXERCI SE
1/7/97 DX 10 41.3 55. 9 Rest i ng
10/ 14/ 97 EX 5 41.0 52.0 Rest i ng

pCO, pO, RESTI NG/

%Because the physicians conducting the pul nonary function
studies noted two different heights, two finding 67 inches and

two finding 68 inches, | nust make a finding on the mner's
hei ght. See Protopappas v. Director, OACP, 6 BLR 1-221, 1-223
(1983). | find that the weight of the evidence proves M.

Hubbel | s height is at |east 67 inches. (CX 1).
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DATE EXH BIT (1m Hg.) (mm Hg. ) AFTER EXERCI SE
4/ 27/ 98 EX 12 40. 4 52. 4 Resti ng
1/9/99 CX 4 34.9 55.2 Resti ng
8/17/99 CX 4 33.6 55.5 Resti ng
8/22/99 CX 4 34.5 51.7 Resti ng

D. Medi cal Reports

Dr. David Hornuth exam ned M. Hubbell on severa
occasions following his |eft upper | obectony which was
perfornmed on October 9, 1996. Dr. Hornmuth exam ned him on
Novenmber 18, 1996, February 24, 1997, August 11, 1997,
November 17, 1997, June 1, 1998, and Cctober 26, 1998. He
noted that the m ner has been doing well after the surgery.
At the August 11, 1997 exam nation, Dr. Hornmuth noted M.
Hubbel | was currently on two liters of nasal cannula. He
indicated that there is no evidence of supraclavi- cular
adenopathy. Further, Dr. Hornmuth stated that M. Hubbell’s
chest x-rays denonstrate nmarked inprovenent in the atelectasis
that he had on a previous evaluation. As of the October 26,
1998 exam nation, the physician stated M. Hubbell’s chest x-
rays show no significant change except some scarring in the
left lung base. (DX 9; EX 13-16, 28).

The m ner was exam ned by Dr. Reynal do Carandang on
January 7, 1997. The physician performed a chest x-ray, a
pul monary function study, and an arterial blood gas study.
Dr. Carandang al so noted that M. Hubbell had 18 and one- hal f
years of coal m ne enploynment, perform ng work mainly at the
tipple. He also noted that although M. Hubbell had quit
snmoki ng by the date of the exam nation, the m ner had a
hi story of snoking cigarettes for 25 years at the rate of one
pack per day. The physician diagnosed M. Hubbell with
chronic obstructive pul nonary di sease, |ung cancer, and
hypertensi ve cardi ovascul ar di sease. Dr. Carandang opi ned
that M. Hubbell’s chronic obstructive pul nonary di sease was
due to air pollutants, his lung cancer was caused by cigarette
snmoki ng, and M. Hubbell’s hypertensive cardi ovascul ar di sease
was caused by hypertension. He stated that M. Hubbell had a

noderate to severe inpairment. Further, Dr. Carandang
i ndi cated that chronic obstructive pul nonary di sease and | ung
cancer both contribute equally to his inpairment. Dr.

Carandang did not specifically indicate whether M. Hubbel
had the ability to performhis |last coal mne job, but he did
i ndi cate that M. Hubbell was unable to do exertion. (DX 8).
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On April 22, 1997, Dr. Sarah Long provi ded a nedi cal
opi ni on regardi ng whether M. Hubbell suffered from
pneunoconi osis. She indicated that she does not believe the
m ner had pneunopconi osis based upon a review of the x-ray
interpretations by B-readers which are negative for
pneunoconi osis. Further, she stated the physical exam nation
reveals that M. Hubbell had a |obectonmy for |ung cancer and
that he had findings of chronic obstructive pul nonary di sease.
(DX 14).

Dr. Tuteur reviewed M. Hubbell’'s January 7, 1997
pul monary function study and i ssued a report on Septenber 30,
1997. The physician concluded that the study showed a
noder ate obstructive ventilatory defect without a restrictive
conponent. (EX 9). Dr. Tuteur also reviewed the mner’s
Cct ober 14, 1997 pul monary function study and i ndicated that
the data represented no worse than a m nimal obstructive
ventilatory defect not significantly changed foll ow ng the
adm ni stering of a bronchodilator and not associated with a
restrictive ventilatory defect. The physician reviewed M.
Hubbel | s May 26, 1999 pul nonary function study and concl uded
that the test showed a severe obstructive ventilatory defect
t hat does not inprove significantly follow ng the
adm ni stration of a bronchodilator. (ALJX 2; EX 2, 30, 38).

Dr. Joseph Renn, a Board-certified internist with a sub-
specialty in pul nonary di sease, reviewed M. Hubbell’s January
7, 1997 pul nonary function study and i ssued a report on
Cct ober 1, 1997. He opined that the m ner showed a noderate
obstruction. Further, he stated that the MVVW and the
di ffusing capacity are invalid. (EX 10). Dr. Renn al so
reviewed the mner’s October 14, 1997 pul nonary function study
and opined that the ventilatory function represented a mld
obstruction. Further, he stated that the MVVW and the
di ffusing capacity are invalid. Upon review of M. Hubbell’s
May 26, 1999 pul nonary function study, Dr. Renn noted that the
study represented a severe, significantly bronchoreversible
obstruction. (ALJX 2; EX 1, 31, 39).

Dr. Jeff W Sel by, a Board-certified internist with
subspecialties in pul nonol ogy and critical care, exam ned M.
Hubbel | on October 14, 1997. The physician noted a snoking
hi story of 26 pack years. He opined that the mner did not
have coal workers’ pneunopconi osis and that he was not totally
di sabled froma respiratory standpoint as it relates to his
previ ous coal mne enploynment. Dr. Selby noted the mner did
have a severe respiratory abnormality associated with a severe
di ffusion process and sone interstitial changes on chest x-ray
t hat suggest interstitial |ung disease, other than
pneunoconi osis. The physician noted that M. Hubbell has a
significant inpairnment which is a noderate, al nost severe,
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obstructive defect fromthe mner’s years of smoking. Dr.

Sel by indicated that the mner |ikely has enphysema. Further,
t he physician opined that M. Hubbell has a form of
interstitial lung disease of an autoinmune or simlar origin
that usually causes severe gas abnormalities, much nore than
coal workers’ pneunoconiosis would with the mner’s chest x-
ray presentation. (EX 5, 53).

The record contains records from Greene County Gener al
Hospital. On February 16, 1998, Dr. Russell Dukes exani ned
the mner. Dr. Dukes noted a snoking history of one pack per
day for 25 years, but that the mner quit in 1964. He noted
that M. Hubbell worked in the coal nmnes for years and years,
but did not specify a specific nunber of years. Dr. Dukes
di agnosed the mner with severe chronic obstructive pul nonary
di sease and stated that he is oxygen dependent. Further, he
noted M. Hubbell was status post |eft upper | obectony, that
he had a history of duodenal ulcer, and he was status post
appendect oy and heni orrhaphy. (EX 11).

M. Hubbell was admtted again to Greene County Gener al
Hospital on April 28, 1998 and was di scharged on April 30,
1998. Upon adm ttance, the m ner was diagnosed by Dr. Paul
Esguerra, Jr. with left |lower |obe pneunonia, acute sinusitis,
chronic obstructive pul nonary di sease, chronic essenti al
hypertensi on and status post |eft upper | obectony for prior
mal i gnancy. Dr. Esguerra noted that M. Hubbell snoked for 20
pack years and that he had 18 and a half years of coal nine
enpl oynment. Upon di scharge, the m ner was given final
di agnoses of |eft basilar pneunonia, acute sinusitis, chronic
obstructive pul monary di sease, chronic essential hypertension,
and status post |left upper |obectony for prior malignancy.

(EX 12).

On Decenber 6, 1999, M. Hubbell was again admtted to

the Greene County General Hospital. The nminer was admtted
for a syncopal episode and a pelvis fracture. Dr. Eric
Wl son, the attending physician, listed several final

di agnoses in M. Hubbell’s discharge sumuary includi ng new
onset pelvis fractures, peptic ulcer disease, gastroesophageal
reflux di sease, pneunopconiosis, chronic obstructive pul nonary
di sease, right heart failure, tricuspid insufficiency, tobacco
abuse, hypoxem a, hypertension, status post |lung cancer in
1986 with upper | obe resection, history of rectal bl eeding
(due to diverticulosis), hypothyroidism and pul nonary
hypertension. (CX 7; EX 11, 12).

Dr. Peter Tuteur, who is Board-certified in internal
nmedi ci ne and pul nronary di sease, reviewed the nedical evidence
of record and issued a consultative report on April 16, 1999.
Dr. Tuteur noted a snoking history of 20 to 25 years at the
rate of one to two packages per day ending in 1964. Further,
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he stated that the m ner had 18 years of coal m ne enpl oynent.
Dr. Tuteur opined that there is no convincing information to
support a diagnosis of coal workers’ pneunoconiosis. In
addition, he indicated that M. Hubbell has chronic
obstructive pul nonary di sease, but that this condition is not
related to, not aggravated by, or caused by either the

i nhal ati on of coal m ne dust or the devel opment of coal

wor kers’ pneunoconiosis. Dr. Tuteur explained that when coal
wor kers’ pneunoconiosis is sufficiently advanced to produce
abnormalities on chest exam nation, one expects to find the
presence of inspiratory crackling sounds. However, this was
not heard upon M. Hubbell’s exam nations. The physician
opined that it is with reasonable nedical certainty that the
nost significant problemaffecting M. Hubbell’s health status
is squanous cell carcinoma of the lung, the left upper |obe

| obectony and its sequelae. Dr. Tuteur indicated that neither
t he carcinoma nor the devel opnment of sequel ae of the treatnent
are in any way related to, aggravated by, or caused by the

i nhal ati on of coal m ne dust or the devel opnment of coal

wor kers’ pneunoconi osis. The physician stated that none of
M. Hubbell’s health problens is in any way related to coal
dust exposure. Dr. Tuteur opined that the mner is
substantially limted in his physical activity, but that this
limtation is not related to the inhalation of coal m ne dust
or coal workers’ pneunoconiosis. He stated that pul nonary
enbolismw th pul nonary vascul ar obstruction is nost |ikely
the specific cause, but that process is also not related to,
aggravat ed by, or caused by the inhalation of coal m ne dust
or coal workers’ pneunoconiosis. (EX 35, 43).

Dr. WIIliam Houser, a Board-certified internist with
subspecialties in pulnmonary di sease and critical care
medi ci ne, exam ned the m ner on May 26, 1999. He al so
perforned a chest x-ray and a pul nonary function study. Dr.
Houser noted that M. Hubbell had 18 and a half years of coal
m ne enploynent, all on the surface. The physician did not
note a snmoking history. Dr. Houser diagnhosed the miner with
coal workers’ pneunpconi osis, category 2/2, chronic
obstructive pul nonary di sease, enphysema, chronic bronchitis,
as well as other diseases unrelated to his pul nonary
condition. The physician opined that based upon the mner’s
occupati onal exposure and chest x-ray findings, M. Hubbel
has coal workers’ pneunpbconiosis, category 2/2. Further, he
contends that the pulnmonary function studi es show a noderately
severe airway obstruction. Dr. Houser contended that the
mner is permanently and totally disabled froma respiratory
st andpoi nt and that coal workers’ pneunopconiosis is a
significant contributing factor to that disability. In
addition, the physician stated that in his opinion, the
mner’s cigarette snoking, as well as his exposure to rock and
coal dust, are contributing factors in causing M. Hubbell’s
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chronic bronchitis, enphysema, and noderately severe chronic
obstructive pul nonary di sease. (CX 1).

Dr. Houser also reviewed a pathol ogy report from
speci nens which were taken from M. Hubbell’s cancer surgery
for resection of the |eft upper | obe on Cctober 9, 1996. Upon
review of the report, Dr. Houser stated that in the |ung
parenchyma, areas of anthracotic pignment are noted, as well as
enphysema. He further indicated that the | ynph node al so
shows prom nent anthracotic deposition. Dr. Houser opined
that the findings are consistent with and support a clinical
di agnosi s of coal workers’ pneunoconiosis. (CX 4).

Dr. Raphael Caffrey, a Board-certified pathol ogist,
reviewed the nedi cal evidence of record, including nine
surgi cal pathol ogy slides |abel ed “S96-13429" which were taken
fromthe | eft upper | obectony specinen on M. Hubbell, along
with adjacent |ynph nodes. Dr. Caffrey issued a consultative
report on Novenber 6, 1999. He listed final diagnoses of
poorly differentiated squamous cell carcinoma of the lung with
mar ked desnopl astic reaction and chronic inflammtion, no
evi dence of nmetastasis to adjacent |ynmph nodes, mld chronic
bronchitis, centril obular enphysema, mld anmount of
anthracotic pigment within lung tissue, mld to noderate
anmount of anthracotic pignment in | ynph nodes and probable
interstitial lung disease (ILD). Dr. Caffrey opined that he
coul d not diagnose M. Hubbell with coal workers’
pneunoconi osi s based upon the evidence that he revi ewed.
Further, he stated that although he did identify some
ant hracotic pignment, it is not synonynous with the di sease of
coal workers’ pneunpconiosis. Dr. Caffrey stated that
al t hough M. Hubbell does have significant pul nonary
pat hol ogy, none of it is attributable to his coal m ne
enpl oynment. Rather, he contended that M. Hubbell’s chronic
bronchitis, enphysema, and carcinoma of the lung are all
caused by years of cigarette snoking. The physician opined
that the m ner does have interstitial lung disease. Dr.
Caffrey noted that the fact that M. Hubbell was a coal m ner
did not cause or contribute to the pul monary di sease which he
suffers, nor did his enploynment cause his pul nonary
disability. (EX 42).

E. Medi cal Records

The record contains progress notes from Dr. Antonio-
M randa. The mpjority of these records are illegible,
however, it appears that the physician di agnosed the m ner
with various disorders including chronic obstructive pul nonary
di sease and HPN. (EX 8).
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M . Hubbell underwent a ventilation and perfusion scan on
Cct ober 8, 1996. The scan was interpreted by Drs. Pete
St angas and Larry Heck. The physicians indicated that the
findings fromthe scan are consistent with chronic obstructive
pul mronary di sease. Further, the doctors note that a chest
radi ograph perforned before the scan shows a |ung mass in the
| eft lower |obe. They noted the rest of the lung fields
appear clear of active disease. (EX 17).

The mner was admtted to the Methodi st Hospital of
| ndi ana on October 9, 1996 and was di scharged on October 16,
1996. M. Hubbell underwent a fiberoptic bronchoscopy and a
| eft upper | obectony on October 9, 1996. The m ner was
preoperatively diagnosed with |ung cancer and was di agnosed
with the same postoperatively. Upon gross and m croscopic
exam nation, Dr. Jose Bonnin, a pathologist, opined that the
findings are conpatible with primary carcinoma and he
classified the tunor as a poorly differentiated squanous cel
carcinoma in the |ung.

The record contains chest x-rays fromthe Methodi st
Hospital taken of M. Hubbell from October 11, 1996 through
Cct ober 26, 1998. These x-rays were not taken for the purpose
of di agnosi ng pneunoconiosis and are all related to M.
Hubbel | s ung cancer. None of the x-ray interpretations
menti ons pneunoconi osis or any coal dust rel ated disease. (DX
9; EX 19-27, 29).

The record contains reports fromthe Medical Center of
Vi ncennes Wabash Vall ey Coal M ners Respiratory Clinic dated
from January 31, 1998 through July 20, 2000. These records
contain Dr. Carandang s progress notes. These records contain
di agnoses of coal workers’ pneunoconi osis, chronic obstructive
pul monary di sease, |lung cancer and gasteroesphophageal refl ux
di sease (GERD). (CX 5).

Vari ous other records from Good Samaritan Hospital dated
from March 1998 t hrough August 1999 are included in the
record. These records include a cytopathology report of the
m ner’s sputum and various general chem stry reports. In
addition, there are chest x-rays which have been perfornmed,
but were not read for the purpose of diagnosing
pneunoconi osis. These x-rays were performed for various
reasons, such as flu, headache, nausea, pneunpbni a, and
dyspnea. M. Hubbell was admtted to Good Sanmaritan hospital
in January, July, and August 1999. During this tine period,
the m ner was di agnosed with acute exacerbation of chronic
obstructive pul monary di sease, acute bronchitis, hypertension,
coal workers’ pneunpconi osis, gastroesophageal reflux disease,
hi story of lung cancer status post |obectony, acute
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pneunonitis with hypoxem a, hypertension, and sinusitis. (CX
5, 6).

M . Hubbell died on Decenber 8, 1999. Dr. WIson signed
the mner’s death certificate. The cause of death was |isted
as asystole, right ventricular failure, and chronic
obstructive pul nonary di sease. (CX 8).

F. CT_Scans

A CT scan of M. Hubbell’'s chest was perfornmed on
Sept enmber 25, 1996. Dr. B. A Wendell interpreted the
results. The scan identified a |obulated, fairly honbgenoeus

pl eural based mass in the left lingula. No appreciable
calcificiation was noted. The physician noted a probable
neoplastic mass in the left lingula. (DX 21).

On January 11, 1999, another CT scan of the chest with
contrast was perfornmed. Dr. Dennis King interpreted this scan
and opined that there is evidence of a prior left |obectony
and there are extensive enphysemat ous changes throughout both
lungs with sonme mld fibrosis. He noted that some scarring is
seen within the left lung. (CX 5).

M. Hubbell underwent a CT scan of his chest on Septenber
15, 1999. The reason for the procedure was chronic
obstructive pul monary di sease, RHF, and pneunoconiosis. Dr.
B. A Wendell interpreted the scan and concl uded that the scan
showed severe chronic obstructive pul nonary di sease, no
definite acute process. (EX 48).

G. Bi opsy Evi dence

A flouroscopically guided needl e biopsy was perfornmed of
the left |ingular mass on Septenber 25, 1996. Malignant
mat eri al was confirmed by the pathologist. There was a smal
post procedure pneunothorax noted. (DX 21).

On Septenber 25, 1996, Dr. Wendell perfornmed a fine
needl e aspiration of the left lower lung. This procedure was
eval uated by a pathol ogi st during the procedure. Dr. P. M
Canfield issued a report and indicated that the findings are
suggestive of large cell poorly differentiated carcinoma. (DX
21).

Dr. Tony Zerbe received eight slides |abeled FNA96-130 on
M . Hubbell on October 8, 1996. Dr. Zerbe listed a final
di agnosis that malignant cells are present and that cytonorph-
pl ogic features are consistent with a non-small cell
carci noma. (EX 18).



-17-

On COctober 11, 1996, Dr. Jose Bonnin prepared an addendum
to M. Hubbell’s pathology report. He sunmmarized that the
pat hol ogi sts classify the tunor as a poorly differentiated
squanous cell carcinoma in the lung. Further, the physician
noted the presence of prom nent anthracotic pignment deposits
on the I ynph node. (CX 4; EX 41).

I1l. Di scussi on

Because M. Hubbell filed his application for benefits
after March 31, 1980, this claimshall be adjudicated under
the regulations at 20 CF. R Part 718. To establish a
mat eri al change in condition, claimnt nust establish either
that the m ner did not have black |ung disease at the time of
the first application but has since contracted it and becone
totally disabled by it, or that the di sease has progressed to
the point of becomng totally disabling although it was not at
the time of the first application. See Sahara Coal Co. v.
Director, OACP [ McNew], 946 F.2d 554, 556 (7! Cir. 1991).

The Act defines “pneunoconi osis” as “a chronic dust
di sease of the lung and its sequel ae, including respiratory
and pul nonary inmpairments, arising out of coal mne
enpl oyment.” 30 U.S.C. § 902(b). Section 718.202(a) provides
four methods for determ ning the existence of pneunopconi osis.

Under Section 718.202(a)(1), a finding of pneunobconiosis
may be based upon x-ray evidence. The record contains twenty
five interpretations of fourteen chest x-rays that were
conducted in connection with M. Hubbell's current claim O
t hese interpretations, seven are negative for pneunoconi osis,
six are positive, and twelve of the interpretations are silent
as to the existence of pneunpconiosis. Because pneunopconi 0si s
is a progressive disease, | may properly accord greater wei ght
to the interpretations of the nost recent x-rays, especially
where a significant amount of tine separates the newer from
the ol der x-rays. Clark v. Karst-Robbins Coal Co., 12 BLR 1-
149 (1989) (en banc); Stanford v. Director, OANCP, 7 BLR 1-541
(1984). As noted above, | also may assign hei ghtened wei ght
to the interpretations by physicians with superior
radi ol ogical qualifications. See McMath v. Director, OACP, 12
BLR 1-6 (1988); Cl ark, supra.

The January 7, 1997 x-ray was interpreted as positive by
two dually-qualified physicians and negative by two dually-
qual i fi ed physicians. However, two B-readers read the sane x-
ray as positive, while one B-reader read the x-ray as
negative. | find this x-ray weighs in favor of a finding of
pneunoconi osis due to the fact that nore B-readers interpreted
this x-ray as positive.
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The October 14, 1997 x-ray was read as negative by Dr.
McGraw, a dually-qualified physician and positive by Dr.
Goodman, a B-reader. | give greater weight to Dr. McG aw s
interpretation of this x-ray due to his superior
qual i fications.

Finally, the May 26, 1999 x-ray was read a positive by
Dr. \Whitehead and negative by Dr. MG aw, both of whom are
dual ly-qualified. Where the evidence is equally probative,
the clai mant necessarily fails to satisfy his burden of
proving the existence of pneunoconi osis by a preponderance of
the evidence. Geenwich Collieries v. Director, OACP, 114 S
Ct. 2251 (1994). | find that Drs. \Witehead and McGraw s
opi nions regarding the May 26, 1999 x-ray are in equipoise and
therefore, the claimant has failed to neet his burden of
pr oof .

| conclude that the weight of the x-ray evidence relating
to M. Hubbell’s 1996 cl ai m does not weigh in favor of a
findi ng of pneunoconi osis. Moreover, the nore recent x-rays
are not sufficient to prove the existence of the disease.
Thus, | find pneunpbconiosis is not established under Section
718.202(a)(1).

Under Section 718.202(a)(2), a claimnt my establish
pneunoconi osi s through biopsy evidence. M. Hubbell had a
fl ouroscopically guided needl e biopsy of the left I|ingular
mass in his left ung on Septenber 25, 1996. He further
underwent a fine needle aspiration of his left |ower |ung.
(DX 21). The results of these tests indicated the presence of
| arge cell poorly differentiated carcinoma and found that
mal i gnant cells were present. Although Dr. Bonnin did find
t he presence of anthracotic pignent in M. Hubbell’s |ung
ti ssue and on his |ynph node, no specific finding of
ant hracosi s or pneunopconi 0si s was nade.

Dr. Caffrey, a highly qualified physician, reviewed the
pat hol ogy slides and stated the m ner did not have
pneunoconiosis. | give greater weight to Dr. Caffrey’s
opi ni on because of his superior qualifications. Dr. Bonnin's
qualifications are not contained in the record. Accordingly,
the m ner has not established the existence of pneunobconiosis
t hrough bi opsy evi dence.

Under Section 718.202(a)(3), a claimnt may prove the
exi stence of pneunobconiosis if one of the presunptions at
Sections 718.304 to 718.306 applies. Section 718.304 requires
x-ray, biopsy, or equival ent evidence of conplicated
pneunoconi osis. Because the record contains no such evidence,
this presunption is unavail able. The presunptions at Sections
718. 305 and 718.306 are inapplicable because they only apply
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to clainms that were filed before January 1, 1982, and June 30,
1982, respectively. Because none of the above presunptions
applies to this claim claimnt has not established
pneunoconi osi s pursuant to Section 718.202(a)(3).

Section 718.202(a)(4) provides a claimnt also my
establish the existence of pneunopconiosis if a physician
exerci sing reasoned nmedi cal judgnent, notw thstanding a
negative x-ray, finds that he suffers from pneunoconi osis.
Since the prior denial, the record contains reports from seven
physi ci ans who exam ned M. Hubbell and reports fromtwo
physi ci ans who revi ewed the nedical evidence of record. (CX
7; EX 11-16, 28, 35, 42-43; DX 8, 9, 14). O these
physi ci ans, only Drs. Houser and W/ son opined that M.

Hubbel | had pneunpconi osi s.

Dr. WIlson was the attendi ng physician when the m ner was
admtted to Greene County General Hospital on Decenber 6,

1999. (CX 7). However, Dr. WIlson s qualifications are not
contained in the record. | find that Dr. WIson s diagnosis
of pneunoconiosis is not well-reasoned or well-docunented and,
therefore, give it less weight. Clark v. Karst-Robbins Coal

Co., 12 BLR 1-149 (1989)(en banc). Dr. WIson provides no
expl anation as to how he arrived at the conclusion that the
nm ner had pneunoconiosis. M. Hubbell was adnmtted to the
hospital for new pelvic fractures, injuries that were totally
unrel ated to pneunobconi osi s.

| also give less weight to Dr. Houser’s opinion, despite
his qualifications. Dr. Houser opined that M. Hubbell had
pneunoconi osi s based upon chest x-ray findings and
occupati onal exposure. However, the physician did not note the
m ner’s snoking history. Moreover, the only objective test
results on which he relied is the x-ray. | therefore find it
does not neet the requirenents of Section 718.202(a)(4).

Drs. Dukes, Esguerra, and Carandang all diagnosed the
mner with chronic obstructive pul nonary di sease. However,
Dr. Carandang opi ned that M. Hubbell’s chronic obstructive
pul monary di sease was due to air pollutants. Drs. Dukes and
Esguerra both exam ned the m ner while he was hospitalized.
None of the physicians related the mner’s chronic obstructive
pul nronary di sease to his coal mne enploynment. Thus, the
di agnoses do not fit within the statutory definition of
pneunoconiosis. 20 C.F.R § 718.201.

Dr. Antoni o-Mranda di agnosed M. Hubbell with chronic
obstructive pul nonary di sease, but did not provide an opinion
as to whether the chronic obstructive pul nonary disease is in
any way related to the mner’s coal mne enploynent. Dr.

Hor nut h made no nention of pneunobconi 0osis or any chronic
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pul monary di sease arising out of coal m ne enploynment which
woul d neet the definition of pneunopconiosis provided in
Section 718.201. The opinions of Drs. Dukes, Esguerra,
Carandang, and Antonio-Mranda are silent as to the existence
of pneunpbconiosis. | find that none of the opinions is
probative to the issue of the existence of one and therefore,
give them | ess weight.

| give greater weight to the opinions of Drs. Tuteur,
Sel by, and Caffrey due to their heightened credentials. All
of these physicians’ opinions are well-reasoned and wel | -
docunmented. A reasoned opinion is one which contains
under | yi ng docunentati on adequate to support the physicians’
conclusions. Fields v. Island Creek Coal Co., 10 BLR 1-19, 1-
22 (1987). Proper docunentation exists where the physician
sets forth the clinical findings, observation, facts, and
ot her data on which he bases his diagnosis. Aegir v.
Director, OANCP, 7 BLR 1-860 (1985). AlIl of these physicians
state the data and findings upon which they relied in making
their diagnoses. Further, Dr. Caffrey reviewed the pathol ogy
slides in addition to the entire medical record. | give his
opi ni on great weight due to the fact that his opinion is
supported by nore extensive docunentation than the remaining
physi ci ans’ opinions. See Sabett v. Director, OACP, 7 BLR 1-
229 (1984).

Nei t her of the two physicians who interpreted M.
Hubbel | *s CT scans nentioned the existence of pneunopconi 0Si s
or any coal -dust related condition. Therefore, | also find
that the CT scans do not weigh in favor of a finding of
pneunoconi osis. The opinions of Drs. King and Wendell are
silent as to the existence of pneunpconiosis and, therefore, |
find that their opinions are not probative to the issue.

Thus, | find that M. Hubbell has not established the
exi stence of pneunpbconi osis pursuant to Section 718.202(a)(4).

As the evidence does not establish the existence of
pneunoconi osi s, this claimcannot succeed. Regardless, even
if the evidence has established this element, it fails to
prove another requisite element of entitlement, that
claimant’s totally disabling respiratory inpairment is due to
pneunoconi 0Si S.

| find that the evidence establishes M. Hubbell was
totally disabled froma respiratory standpoint at the tinme of
his death. A mner is considered totally disabled when his
pul monary or respiratory condition prevents himfrom
perform ng his usual coal mne work or conparable work. 20
C.F.R 8§ 718.204(b)(2). Non-respiratory and non-pul nonary
i mpai rments have no bearing on a finding of total disability.
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See Beatty v. Danri Corp., 16 BLR 1-11, 1-15 (1991). Section
718.204(c) provides several criteria for establishing total
disability. Under this section, | nust first evaluate the

evi dence under each subsection and then weigh all of the
probative evidence together, both |ike and unlike evidence, to
det erm ne whet her clai mant has established total respiratory
disability by a preponderance of the evidence. Shedl ock v.
Bet hl ehem M nes Corp., 9 BLR 1-195, 1-198 (1987).

Under Sections 718.204(c)(1) and (c)(2), total disability
may be established with qualifying pul nonary function studies
or arterial blood gas studies.*? Since the prior denial, four
pul monary function studies were perfornmed, one of which is
qualifying. | give the greatest weight to the qualifying
study perfornmed on May 26, 1999 based on the fact that this
study is the nost recent study of record. Colenman v. Raney

Coal Co., 18 BLR 1-9 (1993). Further, | give this study great
wei ght based on the fact that it was validated by Drs. Renn
and Tuteur. Therefore, | find that the pulmonary function

study evi dence supports a finding of a totally disabling
respiratory inpairnment under Section 718.204(c)(1).

Six arterial blood gas studies were also perfornmed since
the prior denial, all of which produced qualifying val ues.
Thus, | find that the claimnt has established that he had a
totally disabling respiratory inpairnment under Section
718.204(c)(2).

Section 718.204(c)(3) provides that a claimnt my prove
total disability through evidence establishing cor pul nonal e
with right-sided congestive heart failure. This section is
i napplicable to this claimbecause the record contains no such
evi dence.

VWhere a clai mant cannot establish total disability under
subparagraphs (c)(1), (c)(2), or (c)(3), Section 718.204(c)(4)
provides that total disability is established if a physician
exerci sing reasoned nedi cal judgnment, based on nedically
acceptable clinical and | aboratory diagnostic techniques,
concludes that a mner's respiratory or pulnmnary condition
prevents the mner from engaging in his usual coal m ne work
or conparabl e and gai nful work

‘A “qualifying” pulnonary function study or arterial blood
gas study yields values which are equal to or |less than the
applicable table values, i.e., Appendices B and C of Part 718.
See 20 C.F.R § 718.204(c)(1) and (c)(2). A “non-qualifying”
test produces results which exceed the requisite table val ues.
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VWil e none of the physicians specifically state whether
M. Hubbell could have engaged in his usual coal m ne
enpl oyment or conparabl e and gai nful work, all of the
physi ci ans recogni ze that the mner was limted in his
physi cal activity. Drs. Hornuth, Antonio-Mranda, and Long do
not provide an opinion as to whether the mner had a totally
di sabling respiratory inmpairnent. Dr. Houser opined that M.
Hubbel | was permanently and totally disabled froma
respiratory standpoint. Dr. Renn reviewed the mner’s
pul monary function studies and noted froma mld to severe
obstruction, the severity of which increased with the |ater
pul monary function studies. Dr. Selby indicated the m ner had
a noderate, alnost severe obstructive defect. Dr. Caffrey
stated M. Hubbell had significant pul nonary pathol ogy. Dr.
Tut eur opined the mner was significantly limted in his
physi cal activity. Dr. Carandang al so noted that he had a
noderate to severe inpairnment and woul d have been unable to
exert hinself.

M. Hubbell’s previous jobs were as a wel der, machi ni st
hel per, and repairman which required himto stand for 7 hours
per day, clinb 250 feet up into the air for 1 hour per day,
and to lift and carry 50 to 100 pounds for over 100 feet 4 to
5 times per day. | therefore find that the reasoned nmedical
opi nions support that M. Hubbell had a totally disabling
respiratory inpairnent at the time of his death under Section
718.204(c), because they support the conclusion that M.
Hubbel | was unable to perform his previous arduous work as a
coal m ner

| should finally note that the pul nonary function and
arterial blood gas study evidence and the nedi cal opinion
evi dence nmust be wei ghed together. See Fields v. Island Creek
Coal Co., 10 BLR 1-19 (1987). Because | have found that the
pul mronary function and arterial blood gas evidence and the
medi cal evidence all weigh in favor of a finding of total
disability, I find the weight of the nedical evidence proves
that M. Hubbell has established that he had a totally
di sabling respiratory inpairnment under Section 718.204(c).

Finally, claimnt nmust also establish that his total
disability is due to pneunoconiosis. 20 C.F.R § 718.204(b).
To satisfy this requirenent, the United States Court of
Appeal s for the Seventh Circuit requires a claimnt to prove
that his pneunpbconiosis is a “contributing cause” of his total
disability. Compton v. Inland Steel Coal Co., 933 F.2d 477,
480 (7th Cir. 1991). Under this standard, a claimnt’s
pneunoconi osis “nmust be a necessary, but need not be a
sufficient condition of the mner’s total disability.” 1d.
See also Shelton v. Director, OACP, 899 F.2d 690, 693 (7th
Cir. 1990).
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VWhile all of the physicians agree that M. Hubbell was
totally disabled froma respiratory standpoint, they disagree
regardi ng the causation of total disability. Dr. Houser
opi ned that coal workers’ pneunopconi osis was a significant
contributing cause of M. Hubbell’s total disability.

Further, he indicated that snmoking was al so a contributing
factor and that the mner’s exposure to rock and coal dust
contributed to M. Hubbell’ s chronic bronchitis, enphysema and
noderately severe chronic obstructive pul nonary di sease.

All of the other physicians’ opinions are either silent
as to causation of total disability or indicate that
pneunoconi osis was not a contributing cause of the mner’s
totally disabling respiratory inpairnent. The opinions of
Drs. Hormuth, Antonio-Mranda, Long, Dukes, and Esguerra are
all silent as to the causation of disability. Dr. Carandang
opi ned that the mner’s total disability was caused by chronic
obstructive pul nonary di sease and | ung cancer. However, he
does not indicate that the mner’s chronic obstructive
pul monary di sease was related to the m ner’s enpl oynent.

Dr. Selby stated that M. Hubbell’s disability was due to
cigarette snmoking. Dr. Tuteur indicated that the mner’s
di sability was caused by pul monary enbolismw th pul nonary
vascul ar obstruction and that pneunoconiosis did not
contribute to the mner’s disability. Dr. Caffrey stated M.
Hubbel | s disability was caused by chronic bronchitis,
enphysemn, and carcinoma of the lung which are all caused by
cigarette smoking. Dr. Caffrey noted that the mner’s coal
m ne enploynent did not contribute to his disability.

| give less weight to Dr. Houser’s opinion regarding
causation of total disability due to the fact that he failed
to docunment any snoking history when reaching his concl usions.
Further, Drs. Houser, Selby, Tuteur, and Caffrey are all
hi ghly qualified physicians. The opinions of Drs. Carandang,
Sel by, Tuteur, and Caffrey are all well-reasoned and well -
document ed and are consistent with ny determ nation that the
mner failed to establish the existence of pneunopconiosis. |
find that the claimnt has failed to neet his burden of proof
for this element. Thus, under the MNew standard, the
evidence fails to prove M. Hubbell’s condition had materially
changed since the March 15, 1998 denial of his previous claim
Since the evidence fails to prove M. Hubbell’s condition had
materially changed fromthe March 15, 1985 denial, the claim
filed Decenber 4, 1996 nust be deni ed under Section
725.309(d). Accordingly, benefits nust be deni ed.

Attorney's Fee
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The award of an attorney's fee under the Act is permtted
only in cases in which the claimant is found to be entitled to
the receipt of benefits. Since benefits are not awarded in
this case, the Act prohibits the charging of any attorney's
fee to the claimant for | egal services rendered in pursuit of
benefits.

ORDER

The claimof Paul J. Hubbell (Deceased) for benefits
under the Act is denied.

DONALD W MOSSER
Adm ni strative Law Judge

NOTI CE OF APPEAL RIGHTS. Pursuant to 20 C.F. R § 725.481, any
party dissatisfied with this Decision and Order may appeal it to
the Benefits Review Board within 30 days from the date this
decisionis filed with the District Director, Ofice of Wirkers'
Conpensation Prograns, by filing a notice of appeal with the
Benefits Review Board, ATTN: Clerk of the Board, P.O Box 37601,
Washi ngton, D.C. 20013-7601. See 20 C.F.R. 88 725.478 and
725.479. A copy of a notice of appeal nust also be served on
Donald S. Shire, Esquire, Associate Solicitor for Black Lung
Benefits. Hi s address is Frances Perkins Buil ding, RoomN-2117,
200 Constitution Avenue, NW Washington, D.C. 20210.




